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[bookmark: _Toc225858073]Description and Scope

This guidance is concerned with buying products or services that have potential negative impacts on heritage, or there are opportunities to enhance heritage. It is important that when we have identified heritage risks or opportunities associated with the products or services that we buy, that we understand the alternative options available to us. This will be achieved through gathering market intelligence and good pre-procurement supplier engagement. 

Description of risk or opportunity  
Will the supply of products or providing of relevant services potentially impact negatively on Scotland's protected areas (land and marine) and historic buildings, or the public's use of these sites?  
 
Is there an opportunity to enhance Scotland's protected areas or the public's use of them? 
For example, impacts on protected areas and sites as a result of providing products or services. Heritage may be enhanced through, for example, protecting and enhancing Scotland's heritage resources, and allowing improved access to them. 

Disclaimer: This guidance is provided to support the embedding of relevant and proportionate contract/framework requirements and the information and examples are provided in good faith. To the extent that this guidance contains any information concerning procurement law such information does not constitute advice to you. The content of this guidance is not to be construed as legal advice or a substitute for such advice, which you should obtain from your own legal advisers if required. Scottish Government is not and shall not be held responsible for anything done or not done by you as a result of this guidance. 

[bookmark: _Toc225858074]Legal and Policy Context

As well as relevant National Outcomes and Indicators within the National Performance Framework a focus on heritage may form part of a public sector organisation’s sustainability strategy, estates or environmental strategy. 

This guidance may be considered, where relevant, alongside Construction Policy Note (CPN) 1/2023 which draws attention to the publication of a new chapter (chapter 18) within the Client Guide to Construction Projects.  The guidance provides an overview of the client’s role in planning for sustainability in construction projects, particularly during the project initiation phase.
 
Scotland has a variety of protected areas including nature reserves and conservation areas, marine protection areas and historic buildings. Accessing and using these sites is important to the economy in terms of tourism but also to biodiversity (see separate guidance document on biodiversity). The opportunity to protect natural heritage through procurement will be limited to either, the services required in the surrounding areas to specific sites, or to activity taking place to obtain products that could potentially originate at these sites, for example, ancient woodlands or marine areas. However, the potential to protect or enhance historic buildings, or those containing heritage collections, will be relevant only to activity in those locations. It will be important to consider how the public access and use heritage areas and to maintain heritage sites sympathetically. Historic Environment Scotland contains more information. 
 
The Procurement Reform (Scotland) Act 2014 requires the 'consideration of economic, social and environmental well-being, reducing inequality and innovation', for example through the appropriate use of the sustainability test (and the associated Prioritisation Methodology), and the application of relevant and proportionate contract requirements. The 2014 Act also requires obligated organisations to develop a procurement strategy and report against its delivery at the end of each year, emphasising the importance of monitoring and reporting delivery of intended sustainable outcomes. 
 
Introduction 
The categories of procurement that can have both a positive and negative impact on heritage range from construction, land management, estates and facilities and fishing. Many opportunities to make improvements will need to be identified at the design stage of the procurement. 
 
This may include decisions regarding protection measures needed when undertaking infrastructure or construction projects. 
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Circular Economy 

Public procurement - taking account of climate and circular economy considerations: SPPN 3/2022 reflects additional sources of help and support which have been developed to enable public procurement authorities to use procurement to address the climate emergency.  It clarifies expectations with respect to climate and circular economy considerations. It aligns climate change reporting duties with procurement policy and legislation which requires public bodies to consider and act on opportunities to improve social and environmental wellbeing. It highlights that public bodies should use their public procurement spend to support climate and circular economy ambitions, signposting sources of support to embed this policy in practice.
The Procurement Reform (Scotland) Act 2014 (the Act) places a sustainable procurement duty on a contracting authority before they buy anything, to think about how they can – though their procurements - improve the social, environmental and economic wellbeing in Scotland, with a particular focus on reducing inequality, and act in a way to secure this. For example through the appropriate use of the sustainability test and its associated tool; the prioritisation methodology, and the application of relevant and proportionate contract requirements. 

The Act also requires obligated organisations to develop a corporate procurement strategy and report against its delivery at the end of each year, emphasising the importance of monitoring and reporting delivery of intended sustainable outcomes. 

The public procurement regulations allow a contracting authority to exclude companies from tendering for public contracts for not meeting certain conditions. This includes breach of any obligations in environmental, social or labour law; and select the most suitable bidders based on technical ability and previous experience in relation to the subject matter of the contract. This is done through the Single Procurement Document (SPD). 

The public procurement regulations also permit contracting authorities to ask for tenderers to be registered under a certain label scheme - as long as the circumstances outlined in Specification apply.
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[bookmark: _Toc225858077]Pre-contract notification

If suppliers are put on notice in the contract notice they will be alerted to look at the contract performance requirements and take an early view on whether they can satisfy the requirements. Examples of wording that can be used for this purpose can be found at the below
 
It is good practice to notify suppliers early in the process of particular conditions of the contract and as such this should also be included in the contract notice rather than just in the specification.  For example, 

This condition will obviously place an onus not only on the supplier but also on the contracting authority to assess and monitor the impact made to evidence that this condition has been met. 

[bookmark: _Toc225858078]Supplier selection

Some suggested selection criteria that can be used within Single Procurement Document (SPD (Scotland)), or as criteria for contract award is provided below. As to deciding at which stage they are appropriate, this will depend on the exact wording and the particular procurement requirement, some issues may be addressed at either stage (but not at both). It needs to be emphasised that they must be both proportionate and relevant and there must be a clear methodology to evaluate responses.  
 
Where services are being procured care must be taken to ensure that requirements placed on tenderers are both relevant and proportionate. In terms of products supplied a tenderer may have responsibility for the production methods and place of origin.  Where the sustainability of product or material content is both relevant and proportionate the following questions may be helpful: 
 
An environmental management system is likely to only be relevant in the procurement of some services. Its requirement should be proportionate according to the market and the scope of services required, and you must be prepared to accept an equivalent to a system accredited to ISO14001 or Eco-Management and Audit Scheme (EMAS). Rather than asking for a specific standard buyers must identify the 
elements of these standards and decide what is relevant to their organisation and the particular procurement. It is then essential that suppliers are notified of which elements they will be evaluated on. This will provide good evidence of their professional and technical ability – particularly where ‘sustainability’ is a desired outcome. As an example for a service contract you could include:   

When selecting suppliers it is essential to assess the technical capabilities that will be required for the products or services you are procuring to meet your needs. Not only is this useful from the buyer’s point of view, as suppliers that can clearly not meet the requirement will be eliminated, but it is also useful for the suppliers as they have a very clear understanding of how serious you are about sustainability and what will be essential for their submission to be successful. 
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Sustainable requirements need to be incorporated into the specification and must be relevant to the particular procurement. If for instance the buyer wishes to ensure that the marine protection areas are avoided the following example can be used in a specification to highlight the requirement to meet sustainability criteria (taken from Government Buying Standard for Food and Catering Services): 
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Award criterion must be proportionate and relevant and there must be a clear methodology to evaluate responses. It must also relate to the particular services being procured, for example: 

Some other examples of criterion have been provided above at Supplier Selection. These could be re-worded to relate to the particular services being procured and be used for contract award. The exact wording of the criteria and the particular procurement requirement will dictate at which stage they are appropriate. Some issues may be addressed at either stage (but not at both). 
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Where the protection or enhancement of heritage is a key issue within the contract, performance indicators need to be developed to ensure the desired outcomes are achieved. These may include a link to the National Indicators shown above or others relevant to the contract, such as evidence of the origin of materials used for historic buildings. 

The benefits of the contractual requirement must be quantifiable and measurable; otherwise there is a risk that it may be unenforceable. The buyer must also consider whether this requirement is core to the contract or a secondary issue, as any remedy for breach of performance may be difficult to quantify. In this case a pre-agreed service credit or maintenance rebate would enable recompense for non-performance where termination of the contract would not be an option. 

Summary 

Embedding sustainability into procurement is easily achieved as long as the requirements of an individual procurement reflect the objectives of the organisation as set out in relevant policies and / or strategies. Supplier engagement is essential to allow the market to understand and prepare for developing requirements and this must be undertaken before the procurement process begins. Many sustainability benefits can be achieved through the effective evaluation and selection of a sustainable supplier and further requirements will be detailed in the specification and evaluated as part of the tender process. This must include any ‘end of life’ requirements. It is also essential that a weighted scoring mechanism is designed reflecting the criteria to evaluate the responses against and that this is shared with potential suppliers as part of the tender documentation. 
 
Finally, on-going improvement and innovation can be built into the management of the contract to further develop the products and services required by the contracting organisation. Also do not forget that at the point of potential award there is always scope to reach a voluntary agreement with the supplier that they will work with you to deliver identified (and agreed) sustainable outcomes that can be captured as a contract commitment.
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‘The contracting authority has included obligations within the specification and contract conditions relating to the impact on historic buildings [Scottish heritage areas], which are relevant to the products/services to be delivered.’ 

‘A requirement of this contract is that a planned tangible positive impact is made to enhance the accessibility, educational value and enjoyment for the public of the area in which the service is delivered.’
  
‘The contract/framework agreement supports the Scottish Government's National Performance Framework, and the National Outcomes which articulate the Government's Purpose ‘To focus on creating a more successful country with opportunities for all of Scotland to flourish through increased wellbeing, and sustainable and inclusive economic growth’. This framework supports the following National Outcomes, and contractors are expected to support the authority’s aim to achieve these.' [Insert relevant National Outcomes].’ 
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Please describe your approach to environmental sustainability, including details of any specific steps taken in the design and manufacture of services to protect and / or enhance natural [built] heritage areas. '  
 
Please describe how you manage your environmental impacts detailing any environmental good practice systems, including ISO 14001, or EMAS, or equivalent which form part of your business practice.' 

‘Please provide a copy of your Environmental Policy and highlight how it relates to the enhancement of heritage sites in the construction services you provide.’ 

To assess the capability of suppliers in understanding the relevant issues and working sympathetically in areas sensitive to harm: 
 
1. Detail your understanding, experience and achievements in cost-effectively providing [insert service] services that minimise the harm and maximise the enhancement of heritage areas. 
 
2. Detail your experience in identifying and obtaining materials suitable for the restoration of XX building given the age, design and use of the building. 
 
3. Detail your understanding, experience and achievements in providing services in historic public areas to reduce disruption for a similar project. 
 
4. Detail your understanding, experience and achievements in delivering a cost effective and efficient building that meets the needs of users and all relevant stakeholders within the constraint of a historic building, through appropriate design. 
 
An ideal response would provide the following: 
 
1. Evidence of having achieved reduced adverse impacts or made improvements for clients. 
 
2. Evidence of experience of working on historic buildings and sourcing and using sympathetic materials. 
 
3. Evidence of having achieved reduced disruption and maintained access for the public in a safe and cost effective way. 

4. Evidence of experience of having worked with all relevant stakeholders to understand the vision and required functions for the existing historic building and to have applied this in design proposals and undertakings, [potentially recognised in case studies or awards]. 

[bookmark: _Toc225858085]Specification

 ‘All fish are to be demonstrably sustainable with all wild-caught fish meeting the FAO Code of Conduct for Responsible Fisheries (includes Marine Stewardship Council certification and Marine Conservation Society ‘fish to eat’) and from outside any registered Marine Protection Areas (MPA)’ 

Alternatively for restoration work to an historic building: 

‘'The refurbishment of this historic building shall be in accordance with relevant requirements specified and all materials used shall be in keeping with the age and heritage of the property and shall be previously agreed with XXX.’ 

 ‘The contractor shall, in the delivery of the service [project], enhance the accessibility to, educational value and enjoyment of heritage sites by the public of the area in which the service [project] is delivered through planned tangible positive impacts.' 

[bookmark: _Toc225858086]Evaluation and Award 

‘Please provide a copy of your Environmental Policy and highlight how it relates to protecting and enhancing the public access to the heritage site which is the subject of this tender.’ 



