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[bookmark: _Toc183694735]Description and Scope

This guidance is concerned with buying goods, services or works where health and safety requirements are considered to be relevant and proportionate.

It is part of a series of guides which support the sustainable procurement duty tools to help public sector organisations embed sustainability into their procurement processes.

In relevant contracts, health and safety requirements should be reflected throughout the procurement process, including: 
 
1. in the contract notice;
2. in technical specifications, (that can include the method of production or provision of the requested goods, works or services); 
3. as part of supplier selection; 
4. in award criteria that can include social and environmental characteristics; and 
5. in the contract award notice
 
Description of risk or opportunity  

· is health and safety a potential issue when providing a related service or using supplied products, and/or is there an opportunity to improve health and safety? 
· for example, according to the type of products procured or within service delivery (for example, ICT equipment, construction services)
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By making sure your procurement activities meet your health and safety obligations, you are contributing to the delivery of national outcomes and indicators within the National Performance Framework.
 
All contractors to the public sector are expected to be good employers who have adopted policies that meet health and safety laws. 
 
Legal context The Health and Safety at Work etc. Act 1974 (‘HSW Act’) is the main piece of legislation which establishes an employer’s duty "to ensure, so far as is reasonably practicable, the health, safety and welfare at work" of all their employees. For public bodies, this duty extends to contractors. It is therefore essential that contracting authorities have in place a policy for promoting compliance by contractors and subcontractors with the HSW Act and any provision made under that Act. 
 
A contracting authority must include a statement in their procurement strategy on its general policy on promoting compliance by contractors and sub-contractors with the HSW Act and any provision made under that Act. For more details on the legal requirements of the procurement strategy, please see the statutory guidance under the Procurement Reform (Scotland) Act 2014. 
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It is important that a buyer carries out an appropriate level of due diligence early in the process to identify any risks.

Checks should be made either at pre-procurement, or at least in the early stages of the process. An appropriate strategy should focus on identifying:

· what are the intended outcomes from the planned procurement – functional, technical, performance, end-user requirements? 
· has information been considered, where available, on risks to health and safety along supply chains, including impacts in other countries producing the goods or services being procured?
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In designing contracts where health and safety requirements are to be built in, early market engagement is important to identify the capacity of the market to deliver these.  This also makes sure that potential bidders are made aware early on that this will form part of the contract requirements. Where a contract includes health and safety requirements, this should be indicated in the call for competition. Below is example wording that can be used for this purpose:  
 
In any instance, the Invitation to Tender may further explain why the requirement is part of the contracting authorities’ purposes, policies and activities. 
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Selection criteria are concerned with the capability and capacity of an economic operator to deliver the contract. They do not focus on how an economic operator proposes to perform the contract; this is assessed at the award stage. 
 
In the case of health and safety requirements, you will need to satisfy yourself that the contractor you choose can do the job safely and without risk to health. This means making enquiries about the competence of the contractor and ensuring they have the right combination of skills, experience, and knowledge. This is best done at the supplier selection stage. 
 
Any selection criteria deemed appropriate must be tested through the format of the Single Procurement Document (SPD). The SPD consists of a fixed set of questions that allows bidders to self-declare whether they meet the exclusion and selection criteria. Contracting authorities must incorporate statements into their contract notice or prior information notice (PIN) to help with the interpretation of the standardised questions in the SPD.  If you are looking for experience of health and safety  in the past, then this could be worked into the experience related sections of the SPD (parts  4C 1 and 1.2 ask candidates to provide relevant examples of contracts carried out in the past, “as specified in the Contract Notice”).  
 
We have published the SPD (Scotland) Standard Statements document which is available to download from the Procurement Journey. This document sets out several examples of statements to build into tender documentation specifically on testing bidders’ health and safety credentials. These standard statements relate to question 4D.1 which asks bidders’ to confirm whether they hold independently accredited certificates (to be specified by the buying organisation). Please see these statements for further details. 
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Sustainable requirements can be incorporated into technical specifications, award criteria or contract conditions; however, the principals of equal treatment, non-discrimination, transparency and proportionality are essential and require clarity and precision.
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The scoring methodology, weightings and contract award criteria must be clearly defined in the procurement documents to ensure transparency of the process and a common understanding by all bidders of how tender responses will be evaluated and scored. They must be proportionate to the works, supplies or services that are the subject-matter of the contract.

Criteria must allow objective comparison of tenders and not discriminate against or favour potential contractors. There must be a clear methodology to evaluate responses.

An outcome / performance-based specification can be more challenging for evaluators. An ideal response should be understood, based on intended outcomes agreed by relevant stakeholders including within a user intelligence group, where relevant. 

As well as being involved in developing relevant requirements for a procurement, for example, approach to environmental management or biodiversity, subject matter experts can provide valuable input when evaluating tender responses for such criteria.
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A contracting authority has discretion to determine what award criteria to apply but requirements must be proportionate and relevant and there must be clear methodology to evaluate responses. 

Criteria should allow objective comparison of tenders, be published in advance in procurement documents and not discriminate / favour potential contractors.  
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Contractual requirement must be quantifiable and measureable; otherwise there is a risk that it may be unenforceable. The buyer must also consider whether this requirement is core to the contract or a secondary issue, as any remedy for breach of performance may be difficult to quantify. 

At the point of potential award there is always scope to reach a voluntary agreement with the supplier that they will work with you to deliver identified (and agreed) sustainable outcomes that can be captured as a contract commitment. Ongoing improvement and innovation can also be built into the management of the contract to further develop the products and services required. 

Embedding sustainability into procurement to support the objectives of the organisation as set out in relevant policies and / or strategies is possible. 
This can be achieved through early supplier engagement to allow the market to understand and prepare their response to tender requirements, the selection of sustainable suppliers, the inclusion of relevant and proportionate requirements in the specification, and the evaluation of relevant and proportionate award criteria.
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‘The contract/framework agreement supports the Scottish Government's National Performance Framework, and the National Outcomes which articulate the Government's Purpose ‘To focus on creating a more successful country with opportunities for all of Scotland to flourish through increased wellbeing, and sustainable and inclusive economic growth’. This framework supports the following National Outcomes, and contractors are expected to support the authority’s aim to achieve these.' [Insert relevant National Outcomes].’
 
‘The Contracting Authority has included obligations within the specification and contract conditions relating to further requirements to achieve health and safety outcomes which are relevant to the services to be delivered.’ 
 
Further, it is good practice to notify suppliers early in the process of particular conditions of the contract and as such this should also be included in the Contract Notice.  For example: 
 
‘A safety method statement is required and will need to describe in a logical sequence exactly how the contract will be performed in a safe manner and without risks to health. It must include all the risks identified in the risk assessment and the measures needed to control those risks.’ 

‘Evidence must be provided to demonstrate that any subcontractors used within the contract will be assessed by the contractor with regard to their competence in identifying and mitigating health and safety risks.’ 

‘In furtherance of this contract the contractor will be required to evidence that all his employees working on the authority’s premises are trained in the safe operation of the relevant equipment.’ 
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It may also be appropriate to ask bidders to provide details of what training employees are already being provided with. To assess this, the following statement can be included in the contract notice: 
 
‘In answering question 4C.6 of the SPD, please [also] list any health and safety qualification, certificates, etc. held by the bidder and/or the service providers. 
 
Depending on the degree of competence required for the work, it may be appropriate to request more detailed information about a bidder’s previous experience of health and safety measures. This would for example be in instances where the contracting opportunity involves significant levels of risk, including heavy machinery or hazardous substances. In such instances, the following statement could be included in the contract notice: 
 
‘In answering question 4C.1, please [also] describe your experience of your recent health and safety performance over the last [3 or 5 years, depending on type of contract], including numbers of accidents and cases of ill health have you had and any action the HSE has taken against you.’ 
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To highlight the requirement to meet health and safety criteria the following wording could be included in a specification:

‘In furtherance of the Scottish Government’s objective to realise Scotland’s full economic potential with more and better employment opportunities for our people, the contractor will be required to provide a risk assessment for the contracted services, including what resources will be allocated to manage the risks identified.’ 

 ‘In the carrying out of this contract, the contractor will be required to [complete monthly risk assessment forms /provide evidence of insurance/of training provided].’ 
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Where the health and safety is relevant and proportionate the following questions may be helpful:

‘What arrangements will you put in place to make sure that all risks to health and safety are identified and managed?’ 
 
‘What arrangements will you have for managing the work? For example, who will be responsible, how will the work be supervised, what checks do you make on equipment and materials, and so on?’ 
 
‘How will you improve the health and safety of your employees, the authority’s staff and the public who will reasonably be in the vicinity of the works operation?   
 
‘Please identify any health risks, such as high levels of noise or exposure to harmful substances and describe how these will be managed’ 
 
‘Please describe what health improvements you intend to make during the performance of this contract through changes to equipment, products or working methods.’   

‘Please describe how health and safety risks will be reduced in the handling of the products, including any chemicals or hazardous substances required.’ 
 
‘The organisation specifically wishes to support the improvement of the health and safety of its employees and contractors, please describe how you will contribute to this aim including reducing the risks within this contract.‘ 


